
Extract from Hansard 
[COUNCIL - Thursday, 14 October 2010] 

 p7717b-7724a 
Hon Kate Doust; Hon Giz Watson; Hon Peter Collier 

 [1] 

MISUSE OF DRUGS AMENDMENT BILL 2010 

Second Reading 

Resumed from 8 September.  

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [3.23 pm]: The opposition 
will support this bill. This bill is fairly technical in nature. It seeks to make four or five key amendments to the 
Misuse of Drugs Act 1981, and I will go through that in more detail in a moment. 

This bill originates from a 2005 joint report from the Corruption and Crime Commission and WA Police that 
highlighted a range of problems with the policy, procedures and practices of WA Police in relation to the holding 
of items that had been seized as a result of police raids and other activities. That report was fairly extensive, and 
it made a vast number of recommendations, some of which have been picked up in this bill. I will share with 
members two of the instances that triggered that report. The first incident was two sums of money that went 
missing from North Perth Police Station in 2003—an amount of $5 800, and an amount of $8 850. I understand 
that money vanished and no trace of it could be found. The second incident was two kilograms of cannabis that 
went missing from Fremantle Police Station. That cannabis also vanished and no trace of it could be found. 
Given that both those instances occurred in police lockups or holding bays, I imagine that would have been cause 
for concern about how the police can manage their procedures to ensure that material that is confiscated stays in 
the place it is meant to be in and does not walk out of the place and vanish. As a result of that fairly intensive 
inquiry in 2005, a number of changes have been brought forward in this bill.  

This bill is part of a package of three bills. The other two bills are currently floating between the two chambers 
of this Parliament, and at some point towards the end of this year we will probably receive those other two bills. 
The 1981 act refers to drugs such as hemp, hemp oil, hemp seed, opium and cannabis. The sorts of drugs that the 
police find now when they are involved in raids of clandestine drug laboratories are more likely to be 
methamphetamines and a range of other manufactured drugs. The misuse of drugs is causing great concern in the 
community. I would suggest to the government that rather than make a series of ad hoc, add-on amendments to 
the principal act, the government make a substantial overhaul of this legislation. In saying that, I am not being 
critical of the act or of this bill. However, this legislation needs to be updated to make it relevant to current 
times. That will not only make this a better piece of legislation to manage, but also it will enable the police to do 
their work more effectively. As I have said, I am not being critical. I am just making the comment that who 
would have thought 20 years ago or 30 years ago that today we would be dealing with the types of issues that we 
are dealing with now in terms of the different drugs that are available on the streets and the method by which 
they are created.  

I understand from the briefing that we were given by the police in September that they had just cracked their 
hundredth raid for the year on a clandestine laboratory. I found that quite surprising. The Australian Crime 
Commission report for 2008–09 on illicit drug data indicates that there has been a rapid increase in the past 10 to 
12 years in the number of clandestine laboratories. In 1999, there were only about 17 clandestine laboratories in 
Western Australia. Therefore, the way the police managed the seizure of property and stored that property over 
an extended period while the matter was being dealt with through the courts was probably very different from 
the way that is managed now. It is now early October 2010, and the police have already conducted 100 raids. 
That demonstrates that there has been a steady change, not only in the culture around the development of these 
types of drugs, but also in the increase in the number of drugs in our community, which I would imagine is 
causing concern in our community. These labs are not necessarily set up in heavy industrial areas; quite often 
when we read about these things, we find that they have been set up in homes or units in suburban streets next 
door to other people. They are dangerous places. I imagine that when the police become involved and raid these 
places, that would exacerbate people’s views and their level of nervousness and anxiety about these sites. 

Just as an aside, minister, I built my first home in Marangaroo and I left there in 1997. It was a very nice place 
with lots of glass along the side. I received a phone call one day a few months after I had sold the house from the 
then local member for the seat, Ted Cunningham, who was well known to a number of people. Ted phoned me 
and asked, “What was the number of your house in Marangaroo?” I said that it was 35 and he said, “You’d better 
watch Channel Seven tonight because the bloke who bought it from you turned it into a lab.” I thought it was no 
wonder he had done that because it had all this lovely glass along the side and it was very private. The bloke who 
bought my house turned my very lovely home into a drug lab. I hope he got what he deserved. 

This issue can touch all sorts of places. That part of the world, as the minister will well know because it is in his 
electorate, is very much a family environment. In fact, at that time it was pretty much nappy valley, with lots of 
young families and babies. It is quite scary to think that people can establish these types of facilities. This is of 
concern not only because of the nature of the lab, but also because of the occupational health and safety 
implications associated with the manufacture of certain types of drugs. I understand that in some cases they are 
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highly flammable and highly explosive. We have seen some examples of labs that the police did not have to 
search for because they were found when explosions occurred. I think there have been not only a couple of near 
misses, but also a fatality when a person died as the result of an explosion at one of these places. 

There is a lot of concern in the community about the increasing number of these types of places. I imagine that 
the increase in the number of raids means that there has been difficulty for the police in terms of storage. It was 
explained to me when I had my briefing that when the police seize these items, be they chemicals or the 
equipment that is used in the manufacture of these drugs, and once they have photographed or taken information 
about the evidence, it has to be stored in a secure area. The police currently hire secure warehouse-type facilities, 
which I understand is a very expensive process. I imagine that this legislation will provide some cost relief to the 
police so that they do not necessarily have to maintain the by-products of these labs for an extended period. I 
understand that one of the key changes will enable the police to update their procedures when seizing, storing 
and disposing of material in relation to drug cases. Given the high costs associated with this, I imagine that over 
a period there will be some kind of saving. One of the few questions I have about this bill—I do not know 
whether the minister is aware of any information on or research that has been done into this—is: once this 
legislation is passed, and if the police, upon seizing the goods, do whatever they need to do to ensure that they 
have the appropriate evidence to take to court, but are then allowed to destroy the evidence on sight, which is 
another key change in this legislation, what will be the cost savings to the police in either the first 12 months or 
the first couple of years because they will not have to pay these high prices for storage until the matter has been 
resolved through the courts? 

This legislation will also make changes to the holding order regime for implements. I understand that more than 
5 000 holding orders are issued every year to the police. I understand that when the police need to seize 
implements, they have to apply to a justice of the peace for the holding order, which I understand lasts for about 
72 hours. I understand from the briefing that this is quite an onerous process in that if they go beyond the 
72 hours and they need more time, they have to go back again. This change will simplify the process for them. I 
understand that there are transitional arrangements in the bill for property that is being held under a holding 
order. 

As I referred to earlier, the bill will also enable the police to destroy the contaminated drug equipment on-site 
and on the same day, rather than having to pack and store it and destroy it at a later date. In that way, they will be 
able to take photographs and any other relevant information for evidence at the trial. I imagine that this will be a 
fairly significant time saver and will save them the trouble of having to ensure that it is packed, transported and 
stored appropriately. Again, this will be a time saver. The police officers I spoke to talked about how it will 
simplify their task. 

This bill will also allow for cost recovery for the destruction costs. I understand that once the case has been to 
court and the person is found guilty, the police will be able to apply for cost recovery of the costs incurred, 
because it is quite an expensive process. I understand that this happens in other states. This legislation will also 
allow for the reverse to happen in some cases. I understand that if property such as implements or household 
goods that may have been used in the manufacture of drugs have been seized, and the person is acquitted or it is 
found that there is no case, the individual may apply to the courts to have money returned to him to cover the 
cost of either the damage or the property lost as a result of the destruction. Apparently, this provision already 
exists in South Australia. The advice given during the briefing was that it is not expected that there will be a 
huge rush to reclaim moneys and that there had been only one incident in South Australia in which an individual 
had applied to have money refunded. I suppose that makes sense when people have had their homes raided and a 
range of products seized and it is found that it was not justified for whatever reason or they were found not guilty 
or were acquitted. I was quite interested to see the different products that are used. When one does not have an 
ongoing involvement or interest in these areas, it is quite amazing to see the common or garden variety of items 
that can be found around the home that can be used to establish a lab and to create one of these types of drugs. If 
people want these items to be replaced, it will be an interesting process. 

One of the issues reported on in the Australian Crime Commission report, which is quite interesting—I know it 
was referred to in the other place as well—is the project in Queensland, which I think has been picked up 
elsewhere, to try to prevent people from accessing the base materials to create these drugs. When people do 
normal things, they do not appreciate how things come about. I understand that under the Queensland model, 
pharmacies require identification and keep records when people purchase particular drugs that can be broken 
down into core components and used to develop other drugs. All members have probably gone into pharmacies 
to purchase cold and flu tablets and other types of drugs and have been asked to produce their driver’s licence. 
This happened to me for the first time recently when I had to get some medication for one of my children. I was 
not too sure why this was required and it was explained to me that the details are used to keep track of people’s 
purchases, so that people do not shop around and buy more than they should to use for other reasons. I thought 
that was fairly sensible. I understand that there has been a fairly significant pick up of this program by 
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pharmacies. Having spoken to members of the Pharmacy Guild of Australia a few years ago about having 
national databases for other reasons, this program probably fits in quite well in terms of monitoring and ensuring 
the appropriate use of medication so that people do not use it for illicit purposes.  

I understand that this bill also provides some clarification of the transportation process. For example, police or 
other non-sworn personnel will be involved in the processing, cleaning up, destruction or transportation of 
prohibited drugs or items. Some of the items that are transported may contain traces of prohibited drugs. The 
legislation will afford protection to those personnel so that they do not have any difficulties with the 
transportation of such things. When we debated the cannabis legislation a few weeks ago, we discussed the drop 
in the amount of cannabis that qualifies as a minor cannabis-related offence. Can members remind me what it 
was?   

Hon Giz Watson: It was 30 grams to 10 grams.  

Hon KATE DOUST: It was a reduction from 30 grams to 10 grams, so the amount is much smaller now. I 
imagine that this could create some difficulties for people, such as couriers, who are required to transport items 
to a chem lab or something. The changes made by this bill will provide some assistance to them.  

I have covered most areas. This is not a complicated piece of legislation. The bill contains four or five key 
changes that will predominantly enable the police to do their job more efficiently and effectively. There will be 
some cost savings to the police with the handling and storage of these things. Other efficiencies have arisen out 
of the 2005 report of the joint inquiry by the police and the Corruption and Crime Commission into Western 
Australia Police property management practices. Those changes are not only about efficiency but also about 
ensuring better practices and procedures, which in some ways also remove the possibility of temptation, which 
obviously has occurred in the past and was the pre-emptor to that report.  

The opposition supports this bill. I hope that the Minister for Energy will pass back to the Minister for Police that 
whilst we understand that a range of other issues will be covered by a series of bills associated with the misuse of 
drugs, perhaps it is timely, after such an extended period and a change in the drug culture and the accessibility of 
drugs, for there to be a more general overhaul of how these matters are approached and the language used in the 
legislation, so that it is more up to date.  

HON GIZ WATSON (North Metropolitan) [3.43 pm]: I will say a few things about the Misuse of Drugs 
Amendment Bill 2010. The bill amends the Misuse of Drugs Act 1981 and deals primarily with the transfer of 
power to destroy drugs and other drug-related property. It was stated in the second reading speech that the bill 
intends to address operational issues that the police have with the act. The need for the bill has been justified by 
arguing that the police need extra powers and protection to do their job properly when undertaking drug busts. 
Police already have broad powers under the act to seize, detain and destroy prohibited drugs, prohibited plants or 
dangerous substances. This bill will extend those powers to things other than prohibited drugs, prohibited plants 
or dangerous substances. A broad comment on legislation like this is that there needs to be a balance between the 
competing principles of, on the one hand, ensuring that the police have adequate powers to stop illegal drug 
manufacturing and, on the other hand, ensuring that police powers are always subject to adequate checks and 
balances and are not being extended arbitrarily. The bill is quite technical and, in my view, not particularly well 
drafted. Perhaps a bit along the lines of — 

Hon Liz Behjat: It doesn’t legalise heroin; that’s why you don’t like it.  

Hon GIZ WATSON: I do not normally respond to interjections, but the member knows that it is not a policy of 
the Greens (WA) to legalise heroin. That was a false and stupid interjection, to be quite frank.  

The background to this bill is that there was a joint inquiry by the Corruption and Crime Commission and the 
WA Police into the matter of property management. The terms of reference of the inquiry were to — 

• assess the adequacy of police procedures and processes for managing property against 
recognised standards of good property practice; and 

• make recommendations for improving the procedures and processes in place to prevent 
corruption and other misconduct related to property managed by police.  

The inquiry found that there are no recognised national standards for police property management, which is 
interesting in itself, and that this contrasts with the many legislative requirements impacting on the subject. The 
report of the inquiry states on page vi — 

As well as procedural concerns, such as impractical and incomplete receipting processes, the Inquiry 
noted insufficient capacity to store property at business areas and outdated storage equipment. Physical 
security at the Property Receival and Exhibits Storage Section does not adequately restrict access to 
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unauthorised personnel, and large items such as boats, trucks and cars are stored in highly visible and 
vulnerable open compounds. In some business areas, seized vehicles, including those subject to forensic 
analysis, were insecure because of a lack of deterrents such as perimeter alarms or video surveillance.  

It also said on the same page, and this is relevant to this bill, that — 

Access to drugs in the central drug repository is not adequately controlled, while some local drug 
storage facilities do not comply with the Police Building Code. Drugs cannot be disposed of while they 
are subject to court proceedings, one reason being that there is no ‘finding of fact’ provision in WA 
legislation, allowing for a qualified expert to certify that the substance/s are, in fact, banned substances. 
Similarly, other types of property used as evidence is being retained for long periods where there is 
scope for police to provide secondary evidence, such as photos and film, in lieu of the actual property.  

The 2005 report made 42 recommendations, five of which are relevant to this debate. Recommendation 12 on 
page 40 of the report states — 

Western Australia Police should seek amendment to the Misuse of Drugs Act 1981 to provide for 
the court to make a finding of fact and order the destruction of the whole or part of a seized 
substance before trial.  

Recommendation 31 on page 80 of the report states — 

Western Australia Police should approach the Attorney General to allocate funding from the 
Confiscation Proceeds Account to meet the costs incurred in managing, storing and maintaining 
property seized under the provisions of the Criminal Property Confiscation Act 2000.  

Recommendation 32, also on page 80, states — 

Section 131(2)(f) of the Criminal Property Confiscation Act 2000 should be amended to provide 
that: 

‘Money shall be paid out of the Confiscation Proceeds Account … to cover any costs of storing, 
seizing or managing frozen or confiscated property that are incurred by the Police Force, the 
DPP or a person appointed … to manage the property.’  

Recommendation 35, on page 87 of the report, says — 

Western Australia Police should introduce a property collection service, undertaken by police 
staff or external contractors, to collect and transport property and exhibits from metropolitan 
business areas to central property storage facilities.  

Finally, recommendation 37, also on page 87, states — 

Western Australia Police should seek to remove any statutory impediments that restrict or 
prevent police staff from handling and managing property, including drugs.  

The 2005 joint inquiry made various recommendations that were relevant to police property practices, but of 
these recommendations only one will actually be implemented through the Misuse of Drugs Amendment Bill 
2010. The 2005 report was triggered, as noted by Hon Kate Doust, by police mishandling of seized items—that 
is, money and drugs. After investigating, the Corruption and Crime Commission identified serious deficiencies 
in the general handling and management of property by the Western Australia Police. It is interesting that after 
the joint inquiry identified many issues of police mismanagement, this bill will actually increase the power of the 
police to seize, detain and destroy property; I am not convinced that the police have addressed the other 
problems identified by that joint inquiry. Again, additional powers are being given to the police. 

The report states — 

The Inquiry found that there are no recognised national standards for police property management … 

It also found that — 

The physical, financial and human resources needed to properly manage property across WA Police are 
considerable and lacking. 

One of the core recommendations of the inquiry was the civilianisation of the property management function. 
The report states — 

Increased use of police staff will significantly alleviate the frustration of many police officers — 

Hon Michael Mischin: When was this? 

Hon GIZ WATSON: It was 2005. 



Extract from Hansard 
[COUNCIL - Thursday, 14 October 2010] 

 p7717b-7724a 
Hon Kate Doust; Hon Giz Watson; Hon Peter Collier 

 [5] 

Hon Michael Mischin: Are you saying that nothing has been done to improve any of that since, or are you 
working on the assumption that nothing has been done?  

Hon GIZ WATSON: I am telling the house what has and has not been done. To continue — 

Increased use of police staff will significantly alleviate the frustration of many police officers and be a 
more efficient use of resources. Additionally, this separation of duties would provide an important 
corruption prevention measure. 

That recommendation has been implemented by way of this bill. 

Another action that flowed from that inquiry was that the Criminal and Found Property Disposal Act 2006 was 
subsequently enacted to address some of the recommendations of the inquiry, and this bill will make the 
Criminal and Found Property Disposal Act applicable to the Misuse of Drugs Act 1981.  

In December 2009 the Corruption and Crime Commission and the Western Australia Police released their report 
on the progress of the recommendations contained in the 2005 joint inquiry by the Western Australia Police and 
the Corruption and Crime Commission. The report generally concluded that WA Police had made good progress 
and had put in place the organisational, structural, physical and policy framework to facilitate the effective 
management of property now and in the future. I will deal with the outstanding issues that they identified later in 
my contribution to the second reading debate.  

One of the proposals in this bill is that the police will no longer need holding orders to detain seized property. 
Currently, if police seize a prohibited drug, prohibited plant or dangerous substance, they may detain it. This 
provision is essentially retained in the current bill. Currently, if the police seize something that is not a prohibited 
drug, prohibited plant or dangerous substance, they can detain it for only 72 hours; if they want to detain it for 
longer, they need to apply for a holding order from a justice of the peace. The bill deletes and replaces this 
provision. Proposed new section 26(1)(a)(ii) will introduce a new category of “thing” — 

(ii) a thing that is contaminated by a dangerous substance … 

These “things” may be seized and detained without a holding order. “Dangerous substance” is defined as — 

a substance (other than a prohibited drug or prohibited plant) that is noxious or volatile; 

“Contaminated” is not defined in the bill. In essence, under the proposed amendments the police will not need to 
apply for a holding order for anything that is contaminated by a dangerous substance.  

The stated rationale for this proposal is that the need to obtain a holding order is an unnecessary and burdensome 
requirement of the police. The minister says that if a holding order is not needed for prohibited drugs and plants 
and dangerous substances, why should one be needed for other things? At first glance there does not appear to be 
much of a problem with the police being able to detain things contaminated by a dangerous substance; however, 
there is no definition of “contaminated”, and there is no threshold for how much of a dangerous substance is 
needed to be on the “thing”. Many substances are noxious or volatile, so is this a matter that should be left to the 
police’s discretion? Presumably, the reason for framing the bill in this way is to make a distinction between 
things that are a drug, prohibited plant or dangerous substance and other things. Perhaps the increasing 
sophistication of drug manufacture makes these powers absolutely necessary to stop illegal drug manufacture. I 
concur with the previous speaker: it is a little hard to keep up with the complexities of drug manufacture and to 
know exactly how many things might be used currently or might be reasonably anticipated to be used in the 
future. I understand the argument for providing discretion in that regard, but it is a fairly wide discretion.  

There is nothing wrong with getting rid of the application to a justice of the peace; in fact, I have spoken on 
many occasions about the problems associated with having untrained JPs performing judicial functions, so I have 
no problem with the deletion of that function. The issue is whether police should still need to apply for a holding 
order to a magistrate or a court.  

What sorts of things could be seized and detained? Obviously the implements of manufacture could be, but what 
about other items? This is, perhaps, a question for the minister to answer in his response. Does it include items 
such as carpets or furniture? 

Hon Peter Collier: I think I have some stuff that will satisfy that.  

Hon GIZ WATSON: The next matter is the police’s power to seize any other thing. Proposed new 
section 26(1)(b) states that “any other thing” may be seized, but the act states nothing about whether it can be 
detained. I think the power to seize other things is governed currently by the Criminal Investigation Act 2006. It 
sounds, with this bill, as though we are talking about laboratory equipment that may be seized, but it is worth 
noting that seizure could also apply to money. The minister said that an affected person’s property rights are 
adequately protected by part 13 of the Criminal Investigation Act and the Criminal and Found Property Disposal 
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Act, but if something has been seized, in what circumstances can it be detained or destroyed, and what 
protections are afforded? Perhaps the minister could confirm whether that definition of “any other thing” 
includes money. I have the reference of a particular court case that tested that question of what the term “thing” 
can be applied to—namely, Da Re v Roberts (1993) 9 WAR 293. The finding in that case was that a “thing” 
could include money. 

My next point is that the police can destroy property other than drugs, plants and dangerous substances. Under 
the act at present, a prohibited drug, prohibited plant or dangerous substance that is seized or detained can be 
destroyed by the police if no person will be tried for the commission of the offence; by the police, on the 
direction of the Commissioner of Police, if samples have been taken and it is not reasonably practicable to detain 
it; or by order of a court. Currently, police have the power to destroy a prohibited drug, a prohibited plant or 
dangerous substance only if a person is not going to be charged with an offence and provided sufficient samples 
have been taken. If police want to destroy things that are not prohibited drugs or plants or dangerous substances, 
firstly they must obtain a holding order from a JP; and, secondly, they need to notify the person whose property 
has been taken. This bill will enable the police to destroy any relevant thing and abolish the need for police to 
obtain a holding order or notify the owner. Proposed section 27(6) includes a new definition of “relevant thing”, 
which is — 

relevant thing means a prohibited drug, prohibited plant or dangerous substance or a thing 
contaminated with a dangerous substance; 

The minister explained during his second reading speech that this change was designed to enable police to 
destroy other things found at clandestine laboratories in drug raids, such as glassware filters and other apparatus 
that may be contaminated with a dangerous substance. The joint inquiry found that it was unsatisfactory that the 
police could not destroy drugs while criminal proceedings were on foot, and that it has led to too many drugs 
being stored at the drug repository. Apparently, the current practice is to seize all such things. The joint inquiry 
noted that an enormous volume of seized property taking up space at the drug repository is not being properly 
recorded, stored or disposed of. It is no longer possible to continue storing such vast amounts of seized property 
at police stations. I do not object to that practice ceasing, noting that the current unworkable situation has been 
criticised in the joint inquiry report. 

With regard to convicted persons being required to pay the cost of destroying seized property, proposed 
section 27(6A) provides — 

If — 

(a) a court convicts a person of an offence under this Act that involved the possession or use of a 
relevant thing; and 

(b) the relevant thing was destroyed under this section, 

the court may order the person to pay the costs reasonably incurred by the State in destroying the 
thing … 

The police do not want to foot the bill, which is probably not unreasonable, provided it was proper to destroy the 
thing in the first place. This is an important point. The costs are in fact relatively small; in the past five years the 
expense incurred by the police for clandestine laboratory destruction services was about $24 000. The minister 
provided that figure in the other place during the second reading debate. I now ask: Does this new section cover 
a person who had a smoking implement for personal use? Are there any limits on the police discretion to destroy 
and claim costs? Does the charge have to relate to certain amounts of drugs; that is, does the person need to be 
convicted of a manufacturing charge rather than a possession charge? Perhaps the parliamentary secretary will 
provide a response because, at the moment, the police discretion is very wide. I do not think anybody would 
object to property destruction in the circumstances of a drug laboratory, but I am not sure people would support 
destruction of property in the case of a charge pertaining to the possession of a smoking, or some other, 
implement.  

Hon Michael Mischin: It is being used for an illegal purpose, but you are suggesting it should be returned to the 
offender. 

Hon GIZ WATSON: No, I am not suggesting that; it is about being charged for the destruction of seized 
property. 

Hon Michael Mischin: What is wrong with that? It is an illegal — 

Hon GIZ WATSON: I think the intent has been expressed — 
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Hon Michael Mischin: The taxpayer should pay for the destruction of the item that has been used for an illegal 
purpose. 

Hon GIZ WATSON: I am seeking clarification about what the minister envisages the new section will 
encompass. That is all. The minister will tell me what he envisages the section will encompass. I am sure he will 
do that quite adequately!  

My next point is about defendants being compensated for the wrongful seizure or destruction of their property. 
Currently, dangerous drugs and plants can be destroyed and no compensation is payable. However, as the 
definition of the type of property that the police can destroy has been widened to “relevant thing”, the bill now 
provides for a person whose property is seized and destroyed to claim compensation. Seized property is defined 
as a dangerous substance or a thing contaminated with a dangerous substance and seized under section 26. 

The bill sets out two paths to compensation. Proposed new section 28(3) provides for compensation if the seized 
property is destroyed either by order of the court or by the police, and proposed new section 28(4) provides for 
compensation for the destruction of seized property on the direction of the commissioner provided no-one was 
charged within 12 months of the date of seizure. In cases in which the person in possession at the time of seizure 
is charged and subsequently acquitted, he or she is entitled to recover compensation from the state—if necessary 
by action in a court of a competent jurisdiction—equal to the market value of the item at the time it was seized. 
The minister cited South Australia’s Controlled Substances Act 1984 and said that only one such claim has ever 
been made.  

Section 28 is the current provision under which people apply to get back their property and my questions are: 
Will amending this section reduce that right? Should people who have been acquitted of an offence have to apply 
to a court for compensation for seized property? Should compensation be equal to the market value at the time of 
the seizure or should it be the market value at the time compensation is determined? 

As to the police and private contractors being protected from prosecution under this act, proposed section 5(3) 
protects a person in possession of a pipe or utensil with detectable traces of a prohibited drug or plant from 
prosecution if he or she can prove, firstly, that he or she had possession only in order to deliver to an authorised 
person and had written authority of an authorised person and took all reasonable steps to deliver it to the 
authorised person or, secondly, he or she had possession only for the purposes of expert analysis as authorised by 
the act.  

Recommendation 35 of the joint inquiry recommended that the WA Police introduce a property collection 
service to be undertaken by police staff or external contractors for the collection and transport of property and 
exhibits from metropolitan business areas to central property storage facilities. Recommendation 37 of the joint 
inquiry recommended that WA Police seek to remove any statutory impediments that restrict or prevent police 
staff from handling and managing property, including drugs. 

The rationale for these recommendations was that it was in the interests of combating corruption to separate 
police duties from the handling of seized property. In the second reading speech, the minister stated that 
proposed section 5(3) of the bill is designed to protect police staff members or external contractors from 
prosecution under the act so that the police officers are not always the ones responsible for handling property. I 
do not think there is an issue with police staff being given the benefit of this new section’s protection. Whether 
the property collection services are outsourced is obviously a policy issue given the gaps in accountability 
demonstrated in this state when justice services have been contracted out to private companies. I cannot but help 
raise the issue of the transport of people in custody. We do not, by any stretch of the imagination, have a good 
record in the provision of privately contracted services in the justice area. However, I accept the inquiry’s 
recommendation to separate that responsibility and I guess that we will see how that goes over time.  

I have raised other issues about this bill. Interestingly, the bill is drafted very much in the old style of drafting, 
and does not use gender-neutral language. I look forward to the day when all bills presented in this place use 
contemporary language; albeit I understand that can be a problem when amending an existing act.  

I have just about come to the end of my comments except to mention the joint inquiry recommendations that 
have not been taken up. A proposal for the introduction of a property collection service has received the approval 
of WAPOL’s corporate executive team, but has not yet been funded. A limited service will be provided by 
property receival and exhibit storage section in the future and further efforts are currently being made to achieve 
an effective property collection scheme. That is work that still needs to be done. Also, it was recommended that 
the Criminal Property Confiscation Act be amended to enable costs associated with the seizure, storage or 
management of frozen or confiscated property to be funded from the confiscation proceeds account. The 
property management division of WA Police has been advised that the Attorney General will not be proceeding 
to make such an amendment, which would be of concern to the Greens. 
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With those comments, the Greens (WA) support this bill, albeit with some reservations. We will not oppose the 
bill.  

HON PETER COLLIER (North Metropolitan — Minister for Energy) [4.10 pm] — in reply: I thank both 
Hon Kate Doust and Hon Giz Watson for their contributions and also for their indications of support, albeit 
somewhat reserved support in the case of Hon Giz Watson. In both instances, issues with the bill have been 
identified and clarified, and, as I say, I certainly appreciate their contributions. Over the past decade in particular, 
there has been a significant increase in clandestine laboratories; no-one wants to see that. Essentially, the 
government wants to ensure that we remove any unnecessary impediments to reducing the number of clandestine 
labs. As we heard in the second reading speech, the bill seeks to tighten the issue of clandestine labs and make it 
easier for WA Police to police those labs through changes in holding orders, the destruction of contaminated 
drugs and drug-connected equipment, cost-recovery of some destruction costs, and compensation for destroyed 
items and the conveyance of pipes and utensils containing detectable traces of drugs. 

Hon Kate Doust raised a couple of issues. Particularly, she raised the issue that there seems to be a piecemeal 
approach to changes to the legislation, and I actually agree with her. I take that on board. I think there is some 
relevance to that point, and I give her an undertaking that I will suggest that to the Minister for Police. I am not 
able to quantify the cost saving WA Police may derive from this legislation. Some of the storage facilities are 
run by WA Police, so there will be negligible cost savings. 

Hon Kate Doust: I understand that they actually rent premises from another organisation. That’s quite 
expensive. 

Hon PETER COLLIER: Potentially, but, as I said, I cannot quantify that figure; I simply cannot do it. The real 
benefits come from not having to store items that are volatile and pose a health risk, and that is of particular 
benefit to WA Police. 

I appreciate that Hon Giz Watson has some issues with the bill, while giving qualified support. She is quite 
correct about the definition of “contaminated”; the legislation does not contain a definition, but in this instance 
an ordinary definition would apply. That means that there is no particular threshold; if an item is dangerous to 
keep or if there is residue in a utensil, it would be regarded as contaminated. Hon Giz Watson also asked what 
items can be seized. Section 26 of the Misuse of Drugs Act enables police to seize anything that is used in the 
commission of an offence, suspected of being used in the commission of an offence or may provide evidence in 
respect of an offence. To take the example of carpet, if it may be used as evidence of an offence, then yes, it 
could potentially be used. Another issue raised by Hon Giz Watson was the recovery of destruction costs. The 
bill provides only for costs other than WA Police costs to be ordered to be paid by a person convicted of any 
offence under the act. It is mainly designed to cover situations in which a contractor is brought in to dispose of 
particular clandestine lab chemicals. I think those were the only issues for which Hon Giz Watson sought a 
response; is that correct? 

Hon Giz Watson: Is there any limitation on what can be destroyed? 

Hon PETER COLLIER: No, there is no limitation on what can be destroyed. 

I thank both members for their contributions, and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Peter Collier (Minister for Energy), and passed. 

Sitting suspended from 4.15 to 4.30 pm 
 


